
Meeting Announcement and Agenda 
Mt. Pleasant Zoning Board of Appeals 

 
Wednesday, November 28, 2018- 7:00 p.m. 

City Hall Commission Chamber 
 

I. Roll Call:  Assmann, Berkshire, Friedrich, Orlik, Raisanen, White 
 

II. Approval of Agenda:  
 

III. Approval of Minutes: 
 

A. October 24, 2018 
 

IV. Communications: 
 
V. Public Comments: 

 
VI. Public Hearings:   

 
A.   ZBA-04-2018 - 205 S Main -  Rehearing – Kerr Trust & Estate, Elder Law Firm, 

PLLC.  Applicant is requesting a variance from the sign ordinance. 
 

VII. Old Business: 
 
None 

 
VIII. New Business:  

 
A. December meeting 

 
IX. Adjournment: 

All interested persons may attend and participate.  Persons with disabilities needing assistance to 
participate   may call the Personnel Office at 779-5314.  A 48-hour advance notice is necessary for 
accommodation. 

 



Mt. Pleasant Zoning Board of Appeals 
Minutes of Regular Meeting 

October 24, 2018 
 
Chairman Berkshire called the meeting to order at 7:01 p.m. 
 
I. Roll Call: Staff called roll. 

 
 

 Members Present: Berkshire, Friedrich, Orlik, Raisanen, White.  
 Absent:  Assmann 
 
 Staff:  Kench, Murphy. 
 City Council:  Rock Wood, Dickenson Wright PLLC 
 

II. Approval of Agenda:   
 
Motion by Friedrich, support by Raisanen, to approve the agenda. 
 
Motion approved unanimously. 
 

III. Approval of Minutes:  September 26 Meeting 
 
Motion by Raisanen, support by Friedrich, to approve the minutes from the September 26, 
2018 meeting. 
 
Motion approved unanimously. 
 

IV. Communications:  
 
Staff reported that there were no communications to share at this time. 
 

V. Public Comments:   
 
Chairman Berkshire opened the floor for public comments.    
 
There being no one who wished to address the Board, the Public Comments session was 
closed. 
 

VI. Public Hearings:   
 
Chairman Berkshire explained board proceedings, noting that a quorum was present. 
 
A. ZBA-03-2018 – 205 S Main 

 
Rock Wood, Dickenson Wright PLLC, representing the City, addressed the Board, providing 
some background on the request.  Mr. Wood explained that both requests before the Zoning 
Board of Appeals involve the property located at 205 S. Main Street where the applicant 
currently operates his law office.  Mr. Wood explained that the applicant sought to place a 



Mt. Pleasant Zoning Board of Appeals 
October 24, 2018 
Page 2 
 

business sign (band sign) on the roof structure attached to the face/façade of the building and 
was denied because the Building Official determined that the request did not comply with the 
zoning ordinance. 
 
Mr. Wood reported that the applicant is appealing the Building Official’s determination in his 
interpretation of the ordinance, noting that the applicant has raised three issues in his appeal: 
 
1) What constitutes a roof structure.  The applicant refers to this as a sidewalk protector, and 

refers to the structure as fascia, not a roof.  The appellant is asking the Board to interpret 
this structure to be part of the façade rather than the roof. 

2) Can the sign be attached to the columns and not be required to continuously touch or be 
affixed to the façade of the building.  Mr. Wood noted that the Building Official addressed 
this in his response dated October 4, 2018 and this issue does not appear to be in dispute. 

3) The applicant is asking that subsection 154.414(A)(1)(e) be interpreted to mean that new 
signs can be installed if they are consistent with non-conforming signs in the area. 

 
Mr. Wood concluded his report stating that if the Board affirms the Building Officials 
interpretation of the ordinance then the applicant has also filed a variance request to allow the 
band sign to be placed on the structure. 
 
David Kerr, 205 S. Main Street, addressed the Board and introduced Attorney Matthew 
Zimmerman from Varnum Law Firm in Grand Rapids, who will be representing him. 
 
Mr. Zimmerman noted that both the appeal and the variance request were submitted with the 
same goal.  He commented that the zoning ordinance does not deal expressly with this type 
of structure and quoted from the letter from the Building Official denying the sign permit, 
which stated: “I am not able to approve a “band sign” on the roof structure attached to the 
façade of your business”.   
 
Mr. Zimmerman stated that they would debate whether the cedar shake area in question is a 
“roof”.  He noted that it covers the public sidewalk, not any part of the building.  Mr. 
Zimmerman referred to the photo that was provided by Mr. Kerr showing what the building 
would look like with the proposed band sign. 
 
Mr. Zimmerman commented that this type of structure may not be covered by our ordinance, 
which may have just been an oversight. Mr. Zimmerman commented that there are many 
different ways this structure could be defined, not all being a roof.  He noted that the 
structure could be considered an awning, however acknowledged by definition of our 
ordinance, awnings do not allow sides. He also noted that it could possibly be considered a 
porch or a marquee and commented that bay windows also stick out from the vertical face of 
the building and would be considered part of the façade.   
 
Mr. Zimmerman referred to the Standard in Section 154.607(C) which states that if the ZBA 
determines that the decision is not authorized by law and is not supported by competent 
material and substantial evidence, then they may reverse that decision.  He added that he 
feels they have provided substantial evidence that this is not a roof and regarding the law, 
under Michigan law all ordinances have to have a rational basis, statutory authority and 



Mt. Pleasant Zoning Board of Appeals 
October 24, 2018 
Page 3 
 

regulations must have a rational basis to meet the purpose that the state statute authorizes and 
cited various case laws supporting his argument. He commented that to not allow Mr. Kerr to 
have a sign that can be seen by other than pedestrians does not meet that standard, noting that 
Mr. Kerr, as a business owner, has people looking for him and he has a reasonable 
expectation as a business person to show a sign that can be read from a reasonable distance. 
 
Chairman Berkshire asked Mr. Zimmerman if he was presenting information for the appeal 
or for the variance.  Mr. Zimmerman stated he was speaking to both as they cross over, and 
stated that they feel the primary fault in the building official’s decision was calling it a roof.   
 
Vice-Chair Raisanen commented that she feels the Board should deal with the appeal before 
they entertain conversation on a variance.  Commissioner Orlik agreed. 
 
Mr. Zimmerman also agreed and noted that the other issue is whether the interpretation made 
by the Building Official is authorized by law.  He has interpreted the façade as not including 
this particular structure and yet there are other extrusions from the vertical wall that would be 
considered part of the façade, so he does not feel there is a rational basis to include one and 
not the other.  Mr. Zimmerman also commented that there is no rational reason to define 
awnings as having no side panels. 
 
Mr. Zimmerman asked that the Board reverse the Building Official’s decision and rule that 
the structure is not a roof, but part of the façade. 
 
Vice-Chair Raisanen asked for clarification on where the property line was located.  Kench 
noted it was at the face of the building. 
 
Mr. Kerr concurred that his property stops at the sidewalk but noted that he owns the 
overhang. 
 
Chairman Berkshire referred to the appellants comment that a bay window would be allowed, 
noting a bay window would have a roof over it and they were contending that the structure in 
question would be similar to that.  Mr. Zimmerman answered that it would have a “top” on it 
and they would consider it part of a decorative façade and commented that our ordinance is 
not specific enough to definitively say.  
 
Kench commented the ordinance is actually very specific in the way that it defines façade 
and talks about frontage lines.  He noted that a lot of attention was given to facades, 
frontages and what types of encroachments were allowed in each zoning district.  By its 
omission as an allowed encroachment, this type of structure would be considered non-
conforming. 
 
Chairman Berkshire asked council if a decision to reverse the Building Officials decision 
would affect future construction.  Mr. Wood stated that if the Board makes an interpretation 
that you can put that type of sign on that particular type of structure, then yes, it would mean 
that is how you interpreted the ordinance, and it would apply to others with the same 
situation. 
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Chairman Berkshire opened the public hearing.  There being no one who wished to speak the 
public hearing was closed. 
 
Board Discussion: 
 
Commissioner Orlik referred to a couple of issues that were brought up in the request to 
overturn the Building Official’s decision.  The appellant made an analogy to a bay window as 
part of the decorative façade; however, Commissioner Orlik stated he feels this is far more 
than that and is a functional addition to the building.  He also referred to the issue raised by 
Council on the appropriateness of the ordinance definition of an awning, stating that this isn’t 
something for this board to deal with.  This board has to live with the definition that is in the 
ordinance.  Commissioner Orlik further commented that he feels that the Building Official 
has appropriately defined what we are looking at. 

 
Vice-Chair Raisanen agreed with Commissioner Orlik and further noted that the ZBA also 
tries to reduce nonconformities.  
 
Motion by Raisanen, support by Orlik, to uphold the decision made by the Building Official. 

 
Motion approved unanimously. 
 
ZBA-04-2018 – 205 S. Main. 
 
Rock Wood, City Council, addressed the Board, noting that the background is similar to the 
last case, however, because this is a variance request, the Board will need to look at the 
criteria listed in section 154.608 for granting a non-use variance. 
 
Mr. Wood noted that there is some redundancy in section A, which overlaps some of the 
criteria in subsection B; however, the Board will need to determine that the request meets all 
of the criteria in order to grant the variance. 
 
Matt Zimmerman addressed the Board, noting that the goal is the same with this request as 
the last.   
 
Mr. Zimmerman reviewed the criteria and their response to such: 

 
A. Mr. Zimmerman stated that this request would not be detrimental to the neighboring 

properties; they would likely not even see it.  He also referred to the photos submitted 
of other businesses in the area, noting they would not be impacted by the request. 

B. (1) Mr.  Zimmerman noted that although there are several photos that they submitted, 
only two of those have similar frontages to his client’s and feels this makes this case 
extraordinary.   
(2) Mr. Zimmerman noted that everyone in the C-5 zoning district has signs large 
enough to be seen by non-pedestrians, whereas the sign that would be allowed on Mr. 
Kerr’s business would not provide the same visibility, and therefore is a property 
right that is enjoyed by others, but denied his client. 
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(3)Mr. Zimmerman again stated there are only two other properties with similar 
structures and they already have signage 
(4) Mr. Zimmerman noted this criterion was addressed under Section A. 
(5) Mr. Zimmerman commented on all the other types of signage that would be 
allowed in this district, i.e., porch, marque, large projecting signs, and noted that they 
do not believe the purpose of the ordinance would be defeated and again noted that he 
feels this type of frontage may have been simply overlooked with the new ordinance. 
(6) Mr. Zimmerman commented that this need was not created by his client as the 
building is old and likely there was no sign ordinance when it was constructed. 

 
Mr. Zimmerman noted that there are several ways the Board could grant a variance:  They 
could grant a variance for a band sign which is limited to the 1st story for facades; they could 
grant a variance in regards to how an awning is defined; they could grant a variance for a 
marquee sign or a variance for the definition of a porch to allow as a porch sign. 
 
Mr. Zimmerman concluded by stating he feels that this is a unique enough structure that the 
ordinance did not cover and feels his client would be harmed if not allowed to have this sign.  
He noted that although other types of signs would be permitted, they go against the 
conservative nature of his client and his business. 
 
Chairman Berkshire asked Mr. Wood to address the applicant’s suggestion that there were 
four ways to grant a variance.  Mr. Wood responded that what the Board needs to do in order 
to grant any variance is to find that not only were the conditions set forth in Section 154.608 
met, but state on the record the reasons for the finding.  He further commented that if the 
Board were to grant a variance, they need to be specific in what they were granting it for 
(type/size, etc.).  Mr. Wood also noted that if the request is denied, the Board should state for 
the record why they were denying the request and what criteria they did not feel was met. 
 
Mr. Zimmerman clarified for the Board that they were requesting a variance for the band sign 
on the face of the overhang and shared a rendering.  He noted that he felt that they could 
accomplish it in the four ways he noted, but it is the same sign. 
 
Chairman Berkshire asked Mr. Kerr how he currently advertises his business.  Mr. Kerr 
stated he had a plaque next to his door; however, it isn’t real visible. 
 
Chairman Berkshire asked if denied, if he would tear off the overhang.  Mr. Kerr stated it 
was an option, but it is not likely he would do this, as it is a functional part of the building, 
especially in inclement weather.  Instead, he would likely settle for a different type of sign 
that he would not like as well. 
 
Vice-Chair Raisanen asked Mr. Kerr why he waited until after the new ordinance was in 
place to request the sign as it would’ve been allowed under the old ordinance.  Mr. Kerr 
stated he wasn’t paying attention. 
 
Vice-Chair Raisanen asked Mr. Kench about the time span from March to September.  Kench 
replied that an application was submitted and denied.  A new application was submitted in 
September which was also denied and that is when the applicant filed his appeal. 
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Vice-Chair Raisanen questioned whether it was the intent to eliminate this type of frontage 
from the ordinance or if it was an omission.   
 
Mr. Wood commented that it was likely the intent.  The form based code would not write a 
specific non-conformity into the ordinance.  
 
Commissioner Orlik asked Mr. Zimmerman to address again how he feels this is an 
extraordinary circumstance. 
 
Mr. Zimmerman noted that there are only two others in the district, which makes it 
extraordinary. 
 
Commissioner Orlik asked staff if this type of frontage would be permitted on a new 
building.  Kench stated it would not and referred to the sections of the ordinance that talk 
about what types of frontages and encroachments are allowed in each district. 
 
Chairman Berkshire opened the public hearing.  There being no one who wished to speak, 
the public hearing was closed. 
 
Board Discussion: 
 
Motion by Orlik, support by Raisanen to approve the variance for a band sign. 
 
Commissioner Orlik commented that non-conforming uses can’t be considered as something 
to be measured against and therefore doesn’t feel that there are extraordinary circumstances. 
 
Chairman Berkshire disagreed, noting the age of the structure and the need to advertise the 
business. 
 
Vice-Chair Raisanan asked if this projection was part of the original structure or if it was 
added at a later time.  Kench stated it was likely added.  Mr. Kerr concurred, stating although 
it has been there over 50 years, it is not part of the original structure.   
 
Chairman Berkshire reviewed the criteria, noting he feels that the applicant meets the 
standards; that it would not affect the adjacent property and would not set precedent; it is not 
a detriment to the adjoining properties; and it is not their fault. 
 
Kench reminded the Board that there are several other types of signage that would be 
allowed on this property. 
 
Commissioner Friedrich commented that he feels the applicant would still be able to enjoy 
his property if denied and therefore would not meet criteria #2 under 154.608(B). 
 
The Board discussed other signage options that would be allowed at this site. 
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Chairman Berkshire proposed an amendment to the motion that if approved, the proposed 
sign does not extend higher than the face of the structure, noting that he feels the criteria has 
been met.  Both Commissioner Orlik and Vice-Chair Raisanen supported the amendment to 
the motion. 
 
Commissioner Orlik commented that given the alternatives available, he doesn’t feel that 
criteria #1 is met as there are other ways to get consumer identifiable signage on the building. 
 
Vice-Chair Raisanen spoke about the Historic District Commission and their desire to 
maintain the historic feel of the downtown, noting that this is an unobtrusive sign, keeping in 
line with that; however, acknowledged that the applicant does have other options available.  
Commissioner Orlik commented that he wishes the ordinance had more tract with the historic 
district commission objectives; however, the ZBA is bound to the ordinance. 
 
Mr. Zimmerman asked City council for clarification on whether all three of the subcategories 
in 154.608(B)(1) would need to be met.  It was stated that at least one of those subcategories 
would need to be met. 
 
Commissioner White commented in regards to 154.608(B)(1), given the age of the structure, 
along with the height and angle and the area of the building it covers, you could see where 
that would be a tough spot. 
 
Commissioner Friedrich commented that one of the objectives of the form based code was to 
try and create a pedestrian friendly look; therefore, he noted that we need to weigh heavily on 
appearance and if the form based code didn’t specifically name that type of structure he 
would have trouble granting a variance to put a sign on something that wouldn’t be allowed 
to be built in the district. 
 
Vice-Chair Raisanen acknowledged Commissioner Frierich’s concern and suggested that as 
cross over member to the Planning Commission, that he could ask that the Planning 
Commission look at some of the discussions the ZBA is having.  She further commented that 
she doesn’t see how we can grant the variance but on the other hand, if it isn’t granted, the 
applicant could end up with a sign that goes against what the community is trying to achieve. 
 
Kench referred the Board to page 116 of the ordinance which encourages applicants in the 
CBD-TIFA to use the Downtown Mt. Pleasant Signage Design Guidelines, which the 
Historic District Commission was involved in creating. 
 
Commissioner Orlik commented that he doesn’t see the structure as an extraordinary 
building, but more as a non-conforming building. 
 
The motion was restated to grant a variance for the band sign as submitted by the applicant’s 
request provided the size of the sign is limited to not extend above the face of the structure. 
 
Roll Call Vote: 
 
Ayes:  White, Berkshire 
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Nays:  Friedrich, Orlik 
Abstain:  Raisanen. 
 
Motion to grant the variance failed. Variance was denied. 
 
Vice-Chair Raisanen asked for clarification that four positive votes would be required to 
grant the variance.  Kench responded that yes, they would need four positive votes. 
 

X.  Old Business: 
 

  Kench reported there was no old business. 
 

Chairman Berkshire commented that the sorority that went before the board last month is 
removing the patio from the property. 

 
 

XI.    New Business 
 

A.  2019 Proposed Meeting Schedule 
 
Kench presented the proposed 2019 meeting schedule. 

 
  Motion by Orlik, support by Friedrich, to set the 2019 meeting schedule as presented. 
  
  Motion approved unanimously. 
 

B.  November ZBA Cases 
 

 Kench noted that we have not received any new applications to date.  Deadline for 
submittals is November 5, 2018. 

 
XI. Adjournment 

 
Motion by Friedrich, support by Orlik, to adjourn. 
 
Motion approved unanimously. 
 
Meeting adjourned at 8:37 p.m. 
 
 

bam 





























































From: Kench, Brian
To: Murphy, Becky
Subject: FW: RE: Corrections
Date: Friday, October 12, 2018 8:36:01 AM
Attachments: ATT00001.png

Becky…can you place all of the emails from Mr. Kerr with the ZBA file and to BSA.
 
Thanks.
 

Brian Kench
Building Official
Community Services Division
320 West Broadway Street
Mt. Pleasant, MI 48858
Phone (989) 779-5301
Email:  bkench@mt-pleasant.org
Website:  www.mt-pleasant.org
 

From: J. David Kerr <estate-plan@lawyer.com> 
Sent: Thursday, October 11, 2018 3:17 PM
To: Kench, Brian <bkench@mt-pleasant.org>
Cc: 'Rock A. Wood' <RWood@dickinson-wright.com>; Kain, Jacob <jkain@mt-pleasant.org>; midmichigansign <midmichigansign@yahoo.com>
Subject: Re: RE: Corrections
 
Brian,
 
Thank you for the prompt response.  From your prior correspondence, I understood you to be disregarding that requirement you describe as I
am and have been well aware of it.  Now we are clear, the only place I can have a band sign is under the sidewalk cover where no one will be
able to see it.  That creates a practical difficulity if I want to have a premises sign.  
 
The sign I suggested is the most reasonable solution to the problem and I hope that even though you cannot approve it because the ordinance
provides for no discretion, that you will be recommending it to the ZBA. Obviously, those drafting the ordinance, did not take into account the
sidewalk protectors we have in Mt. Pleasant as they are described at no place in the ordinance 
All the best,

J. David Kerr
Kerr Law Firm, PLLC
205 South Main Street
Mount Pleasant, Michigan 48858
(989) 773-7071
estate-plan@lawyer.com
 
 

Sent: Thursday, October 11, 2018 at 2:35 PM
From: "Kench, Brian" <bkench@mt-pleasant.org>
To: "'J. David Kerr'" <estate-plan@lawyer.com>
Cc: "'Rock A. Wood'" <RWood@dickinson-wright.com>, "Kain, Jacob" <jkain@mt-pleasant.org>
Subject: RE: Corrections

Good Afternoon…
 
The zoning map was adopted on January 22, 2018 and the new ordinances and map went into effect 30 days following that date.
 
Regarding the new sign permit application you filed this afternoon, you show a band sign near the top of your two story building. 
Unfortunately, the Band Sign requires that it be installed on the first story….per note  “a”  under Additional Standards for Band Signs. Therefore, 
I am not able to approved the sign permit. If you would like to revise the application and show the sign below the roof structure at the first 
story, provide the width of your building to determine the sign area is appropriate and have your sign company provide the depth of the sign 
being proposed, we can reconsider your request.
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Feel free to give me a call or send an email if you have further questions.

Brian Kench
Building Official
Community Services Division
320 West Broadway Street
Mt. Pleasant, MI 48858
Phone (989) 779-5301
Email:  bkench@mt-pleasant.org
Website:  www.mt-pleasant.org
 

From: J. David Kerr <estate-plan@lawyer.com>
Sent: Thursday, October 11, 2018 1:36 PM
To: Kench, Brian <bkench@mt-pleasant.org>
Cc: 'Rock A. Wood' <RWood@dickinson-wright.com>
Subject: Re: Corrections
 
Mr. Kinch:
 
Thank you.  I did find the map for which you sent a URL.  However, it is dated January 22, 2018 and the zoning oprdinance was adopted 
February 27, 2018.  I know hopw preicise you likke to be and that date preceded the adop[tion of the oprdinance.  I did trouble  the City 
Clerk to show me the actual zoning map adopted so that I could check because you had stated my building was in the CD-4 district.  I was 
able to determine from the City Clerk's record that the building is in the CD-5 district.  
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I thank you for the confirmation.  I agree CD-4 or CD-5 have the same criteria for the band sign.  
 
Today I turned in an application for a band sign.  Please let me know when your decision is made.  
 
All the best,

J. David Kerr
Kerr Law Firm, PLLC
205 South Main Street
Mount Pleasant, Michigan 48858
(989) 773-7071
estate-plan@lawyer.com
 
 

Sent: Thursday, October 11, 2018 at 11:21 AM
From: "Kench, Brian" <bkench@mt-pleasant.org>
To: "'estate-plan@lawyer.com'" <estate-plan@lawyer.com>
Cc: "'Rock A. Wood'" <RWood@dickinson-wright.com>
Subject: Corrections

Good Morning Mr. Kerr..
 
I am just following up on your request for a copy of the zoning map. Here is the link to the map that is available on our website.
 
Also…be advised that the zoning classification that I noted in my September 17, 2018 letter as CD-4, should have read CD-5. In either 
case, the band sign information noted in the letter is permitted in each district. Sorry for the confusion.
 
http://www.mt-pleasant.org/docs/dept/CommServices/New%20Zoning%20Ordinance/MP%20Zoning%20Map%2001.22.18.pdf
 
Feel free to give me a call or send email should you have further questions.

Brian Kench
Building Official
Community Services Division
320 West Broadway Street
Mt. Pleasant, MI 48858
Phone (989) 779-5301
Email:  bkench@mt-pleasant.org
Website:  www.mt-pleasant.org
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